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	 I.	 PROCEDURAL HISTORY


	 On June 12, 2020, Derric McLain was charged with 

aggravated trafficking in a scheduled drug. On February 19, 

2021, the court held a hearing on the motion to suppress on 

the two issues raised in this appeal: (1) the legality of the June 

12, 2020 highway stop, and (2) Mr. McLain's waiver of Miranda 

rights during the interrogation. The court issued a written 

decision on April 1, 2021 denying the motion to suppress. 


	 A jury trial was held on June 2-3, 201. During the trial, the 

State admitted Mr. McLain's statements made during the June 

12, 2020 interrogation and the evidence found as a result of the 

stop. The jury returned a guilty verdict. Sentencing was held on 

July 28, 2021 and the court sentenced Mr. McLain to 15 years 

to the Department of Corrections all but 8 years to serve and 4 

years of probation. A notice of appeal was filed on August 5, 

2021.
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	 II.	 STATEMENT OF FACTS


	 1.	 The Interrogation and Miranda Waiver.


	 Derric McClain is arrested for trafficking in scheduled drugs 

on June 12, 2020. That same day, after being taken to the jail, 

the MDEA agents meet with Derric to interrogate him. The 

interrogation takes place inside the jail by the arresting agent, 

and a second agent. (Motion to Suppress Tr. 73-74.)


	 The agents read Derric his Miranda rights. (Id. at 76.). The 

agent tells Derric he has a right to a lawyer before or during any 

questioning, and that a lawyer will be provided to him of he 

can't afford one. 


	 After completing the reading rights, the agent asks Derric if 

he wishes to answer questions.


	 Derric says: "depends on the questions." Motion to Suppress 

State Ex. 1: Audio Recording); (Tr. at 76-77). 


	 The officer says, "yes or no, do you want to answer 

questions?. (Tr. 77) (Ex.1)


	 Derric asks if there is a lawyer here. (Tr. 77) (Ex.1).


	 Both agents tell him no. (Tr. 77) (Ex.1). 
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	 The agents do not inquire any further about his request for a 

lawyer, and proceed to interrogate Derric for approximately 8 

minutes without a lawyer. (Tr. 77-78).


	 2.	 The Vehicle Stop.


	 MDEA Agent McLaughlin received information that Calvin 

Vandyme was renting cars, driving out of state, and returning 

them the next day with lots of miles put on. This information 

came from a Confidential Informant working with MDEA. (Tr. at 

11.)


	 On June 12, 2020, MDEA receives information from the 

informant that Calvin rented a vehicle the day before. (Id. at 

12). Calvin is a known drug user and known to associate with 

drug traffickers (Id.). MDEA learns Calvin returned the vehicle 

on the 12th. (Id. at 14). The rental agency tells MDEA Calvin 

recently returned the vehicle that day and was with another 

male named Chris. (Id. at 14-15). Agent McLaughlin believes the 

person "Chris" is a known drug trafficker. (Id. at 15). 


	 The Informant has no information about Calvin or the rented 

vehicle being involved in out of state drug purchases. (Tr. 

21-22. Agent McLaughlin infers there is out-of-state drug 
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activity going on based on her training and experience. (Tr. 

21-22). 


	 Agent McLaughlin contacts Trooper Fiske to stop Calvin's 

car on its ride back up I-95. (Id. at 35). The Trooper is given the 

description of the vehicle and waits on the side I-95 for it. The 

Trooper notices the car he's looking for and hears a loud 

exhaust when it passes by him. (Id. at 37). The Trooper pulls 

the car over and tells the driver, Calvin, the reason for the stop 

is the loud exhaust. (Id. at 38-39). The passenger identifies 

himself as Kyle Bouchard.  
1

	 The Trooper attempts to waste time until Agent McLaughlin 

can arrive. (Id. 39-40). The Trooper gets the driver's license, 

runs a license check in his cruiser, waits in his cruiser for a few 

minutes; he then does an exterior inspection of the car that all 

lasts about 15 minutes. The Trooper acknowledges he has no 

intention of writing a ticket for loud exhaust. (Id. 49-50). Agent 

McLaughlin arrives about 6 minutes after the Trooper is done 

with the inspection. (Id. at 39, 56-59). 


 The passenger is later identified as the Appellant, Derric McLain. 1
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	 The stop lasts approximately 22 minutes before Agent 

McLaughlin arrives.  (Id. 58-59). Soon after, it is agreed the 2

agents developed probable cause to search the car and Derric. 


 The Defendant does not contest that soon after Agent McLaughlin 2

arrives the officers develop probable cause to search the vehicle and 
arrest Mr. McLain.
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	 III. 	 ISSUES ON APPEAL


	 1. Did the trial court err in finding Derric failed to invoke his 

right to counsel, even ambiguously, when immediately following 

the reading of Miranda rights, he asked the agents if a lawyer 

was present?


	 2.	 Did the trial court err in finding the the officers had a 

reasonable suspicion to stop the car for drug activity based on 

information a known drug user was renting cars, placing many 

miles on them, and returning them the next day? 


	 3.	 Did the trial court err in finding the stop of the car was 

not a de facto arrest when the officer delayed the stop by 

approximately 20 minutes to allow an MDEA agent to arrive?
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	 IV.	 SUMMARY OF ARGUMENTS


	 1.	 Derric invoked his right to counsel.


	 Derric McLain invoked, even ambiguously, his right to 

counsel after the agents read him Miranda warnings at the jail. 

The agents told Derric he had a right to a lawyer before or 

during questioning, and one would be provided to him if he 

could not afford it. After being told this, Derric asked if there is 

a lawyer here. He was told no, and the agents proceeded to 

interrogate him. 


	 This Court has held an ambiguous invocation of the right to 

counsel before a valid Miranda waiver requires ceasing the 

interrogation. The agents did not follow that rule in this case, 

and trial court did not apply that standard. Therefore, the Court 

should reverse the ruling.


	 2.	 The officers prolonged the stop longer than 	 	 	
	 	 necessary for the reasonable suspicion of the loud 	 	
	 	 exhaust supporting the stop.


	 The only supportable reason for the stop of the car was the 

loud exhaust. The Trooper had no intention of writing a ticket 

for the loud exhaust. Instead, he delayed the stop for 20 
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minutes until the MDEA agent arrived. This is a de facto arrest 

unsupported by probable cause.


	 The officers lacked a reasonable suspicion or probable cause 

to detain the car and occupants based on drug activity. At best, 

the officers had a mere hunch the car would contain drugs. The 

only information known to the officers at the time was the 

driver (a known drug user) regularly rented vehicles, placed lots 

of miles on them, and returned them the next day. The officers 

had no information the driver was picking up drugs; no 

information as to where the rented vehicles were going; no 

information as to why he was renting vehicles; and no 

information drugs would be found in his personal vehicle 

stopped (not the rented vehicle already returned). This is a mere 

hunch and did not support the stop and detention. 
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	 V.	 LAW & ARGUMENT


	 The Court should suppress the search of the car Derric 

McLain was a passenger in on June 12, 2020 because it was 

the result of a de facto arrest lacking probable cause to extend 

and detain Derric following a traffic stop for a loud exhaust, and 

suppress all statements Derric made to law enforcement 

because he did not waive his Miranda rights and made request 

for counsel that was ignored. 


	 1. 	 Derric never waived his Miranda rights and invoked 
	 	 his right to counsel.


	 The trial court erred in not suppressing Derric's statements 

to law enforcement because prior to making a valid waiver 

Derric invoked his right to counsel. 


	 “The State bears the burden of establishing a knowing, 

intelligent, and voluntary waiver of Miranda rights by a 

preponderance of the evidence.” State v. Coombs, 704 A.2d 

387,391-92 (Me. 1998). 


	 "We have previously held that a suppression judge's findings 

regarding Miranda issues are reviewed for clear error. Whether 

a defendant has validly waived her Miranda rights depends on 
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the factual circumstances of the interrogation. Although the 

trial court's resolution of those factual issues is reviewed for 

clear error, the ultimate issue of waiver has a uniquely legal 

dimension, which merits independent appellate review." 

Coombs, 704 A. 2d at391. "[T]he legal determination merits de 

novo review.…" State v. Holloway, 760 A. 2d 223, 228 (Me. 

2000).


	 It is well-known that under Miranda v. Arizona, 384 U.S. 436 

(1966), a suspect must be informed of his rights while in 

custody and before any questioning. The Court adopted this 

procedure in order protect a suspect's Fifth Amendment right 

from the "inherently compelling pressures" of custodial 

interrogation. Id. at 467. 


	 The Court, in Edwards v. Arizona, 451 U.S. 471, 484-485 

(1981), established a per se rule that once a suspect is in 

custody and invokes the right to counsel, law enforcement may 

not further interrogate the suspect until counsel has been made 

available, unless the accused initiates further questioning. 


	 The trial court applied the wrong standard in determining 

whether Derric invoked his rights to counsel. The trial court did 
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not apply the standard set forth by this Court when a suspect 

in custody makes a pre-waiver invocation of his right to 

counsel. 


	 This Court has made clear that even an ambiguous 

invocation of the right to counsel pre-waiver requires ceasing 

the interrogation. “When an individual has not yet made a valid 

waiver of the Miranda rights and invokes, even ambiguously, 

the right to remain silent or the right to an attorney, he or she 

has invoked the Miranda rights.” State v. Lockhart, 830 A.2d 

433, 443 (Me. 2003). Before an in-custody suspect waives his 

rights under Miranda even an ambiguous assertion of the right 

to counsel is sufficient to invoke and terminate the 

interrogation. State v. Holloway, 760 A.2d 223, 228 (Me. 2000).


	 Derric invoked, at least ambiguously, his right to counsel 

before waiving his Miranda rights. 
3

 The standard after a valid waiver is different. See Davis v. United 3

States, 512 U.S. 452, 459-62, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994) 
(once a suspect has knowingly and voluntarily waived the right to an 
attorney following a Miranda warning, police need only cease all 
questioning if the suspect subsequently unambiguously invokes the 
right, however, when invocation is ambiguous, police may inquire 
further to clarify whether the suspect is in fact invoking the right to an 
attorney).
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	 "[T]o constitute a valid waiver, a defendant's conduct must 

amount to an `intentional relinquishment or abandonment of a 

known right or privilege.'" State v. Knights, 482 A.2d at 440. An 

explicit oral or written statement is not an essential component 

of a valid waiver of Miranda rights. State v. DeLong, 505 A.2d at 

808 (citing North Carolina v. Butler, 441 U.S. 369, 373, 375-76, 

99 S.Ct. 1755, 1757, 1758-59, 60 L.Ed.2d 286 (1979)). The 

State bears the burden of establishing a knowing, intelligent, 

and voluntary waiver of Miranda rights by a preponderance of 

the evidence. Coombs, 704 A.2d 392.


	 After being read his rights, and before answering any 

questions, or agreeing to such, Derric asks if there is a lawyer 

here. By asking this question Derric was not relinquishing or 

abandoning his right to counsel, but rather invoking.  


	 Asking if there is a lawyer present is a non-ambiguous 

invocation to the right to counsel. "Invocation of the Miranda 

right to counsel requires, at a minimum, some statement that 

can reasonably be construed to be an expression of a desire for 

the assistance of an attorney. Davis v. United States, 512 US 

452, 459 (1994). The only way to construe the inquiry about a 

Page  of 12 22



lawyer being present is that Derric wishes to have a lawyer 

before or during questioning.


	 The officers tell Derric he has the right to a lawyer before 

questioning, and one can be provided to him. He then asks if 

there is a lawyer here. The only logical reason he would be 

making such an inquiry was to consult with, or have present, a 

lawyer before questioning—as the officers just told him was his 

right. This is an unambiguous invocation to the right to counsel 

and all questioning should have ceased.


	 At the very least, the inquiry as to whether there is a lawyer 

here is an ambiguous invocation to the right to counsel. The 

request is made in direct response to his rights to counsel and 

whether he wishes to answer questions. After telling Derric 

there is no lawyer present, the officers proceeded forward with 

interrogation. The officers should have ceased interrogation.


	 The Court in Lockhart provide a correct example of the 

correct procedure for such an ambiguous invocation:


Before the taping began, Lockhart told the detective, "It's 
very obvious I did this, I will readily admit to that, but 
should I talk to a lawyer?" The detective responded that 
he could not make that decision, but he would read 
Lockhart the Miranda rights again and Lockhart could 
decide. As Detective Pickering read each of the Miranda 
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r i gh ts ou t l oud , Lockhar t demons t ra t ed h i s 
understanding of the rights by rephrasing them in his 
own words. Detective Pickering then asked Lockhart, 
"Now, having all those rights which I just explained to you 
in mind, do you wish to answer questions at this time?" 
Lockhart answered, "I will try to.


State v. Lockhart, 830 A. 2d 433, 440 (Me. 2003)


Detective Pickering properly responded that he could not 
decide whether Lockhart needed a lawyer, and then 
administered the Miranda warnings and asked Lockhart to 
demonstrate his understanding of each right. Pickering then 
asked Lockhart: "Now, having all those rights which I just 
explained to you in mind, do you wish to answer questions 
at this time?" and Lockhart answered: "I will try to." 
Lockhart's question as to whether Detective Pickering 
thought he needed a lawyer was just that, a question, and 
the detective properly answered it. Neither the question, nor 
the exchange between the detective and Lockhart that 
followed, served to invoke Lockhart's right to an attorney. 


Id. 444. 


	 The circumstances of this case are different from Lockhart 

because Derric was not asking the officers for advise on 

whether he needed a lawyer, but asking if there was one 

present. In Lockhart, the suspect asked if he needed a lawyer 

before Miranda was read. The detective answers that question 

by telling him he could not decide that for him. The detective 

then read Miranda and left it to Lockhart to decide after being 
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informed of his right. Lockhart decided he would answer 

questions.


	 In this case, Derric was made aware of his right, including 

his right to counsel before or during any questioning. 

Immediately afterwards, Derric asks if there was a lawyer 

present. This question is different in nature than the question 

in Lockhart as to "whether he needs a lawyer?" Unlike in 

Lockhart, Derric is not asking the detectives for advice, but 

asking if a lawyer is present. The detective tell him no and make 

no further inquiry into whether he wishes to proceed without a 

lawyer. 


	 The circumstances of this case subvert the purpose of 

Miranda and protecting against the inherently compelling 

nature of in-custody interrogation. The advisement of rights is 

meaningless if a suspect inquires as to the right of counsel and 

is simply told no counsel is present. The officers should have at 

a minimum inquired further as to whether Derric wished to 

proceed without counsel. Proceeding without inquiry furthered 

the inherently compelling pressure of custodial interrogation. 
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	 Based on the above, the Court should find Derric invoked, 

even ambiguously, his right to counsel pre-waiver, and 

interrogation should have ceased. Therefore, all statements 

made by Derric should be suppressed.


	 2.	 Derric was subject to a de facto arrest lacking 	 	
	 	 probable cause.


	 Trooper Fiske extended the traffic stop longer than 

necessary and subjected Derric to a de facto arrest.


	 The Court reviews the lower court's factual findings for clear 

error and conclusions of law de novo. "A challenge to the 

application of constitutional protections to historical facts is a 

matter of law that we review de novo." State v. Sylvain, 814 A. 

2d 984, 987 (Me. 2003).


	 	 a.	 The loud exhaust.


	 The only legitimate basis for the stop was the loud exhaust 

from the car. While Trooper Fiske's true purpose in stopping the 

car was for the drug investigation, a pretext stop for the 

exhaust supports the stop and brief detention. See Whren v. 

United States, 517 U.S. 806 (1996). However, the Trooper 

delayed the stop until the MDEA agent could arrive twenty 
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minutes later and had no intention of writing a ticket for the 

loud exhaust. 


	 "A stop is justified when an officer's assessment of the 

existence of specific and articulable facts indicating a possible 

violation of law or a public safety risk is objectively reasonable 

considering the totality of the circumstances." State v. Connor, 

2009 ME 91, ¶ 10, 977 A.2d 1003, see also United States v. 

Sokolow, 490 U.S. 1, 7 (1989).


	 "When an investigating officer's actions during the stop 

exceed what is necessary to dispel the suspicion that justified 

the stop, the detention may amount to an arrest and is lawful 

only if it is supported by probable cause." State v. Blier, 2017 

ME 103 ¶ 8. "During an investigative detention, an officer may 

take action reasonable related in scope to the circumstances 

which justified the detention, but such a detention may rise to 

the level of a de facto arrest when an officer takes actions 

during the detention that exceed what is necessary to dispel the 

suspicion that led to the detention." State v. White, 70 A.3d 

1226, 1230-31 (Me. 2013). 
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	 "It is the State’s burden to demonstrate that the seizure it 

seeks to justify on the basis of reasonable suspicion was 

sufficiently limited in scope and duration to satisfy the 

conditions of an investigative seizure.” Florida v. Royer, 460 

U.S. 491, 500 (1983). 


	 While the Appellant recognizes the Trooper had a valid 

reason to stop the car for a loud exhaust that purpose was 

extended longer than necessary. Indeed, it was intentionally 

extended until the MDEA agent arrived.


	 "A seizure that is justified solely by the interest in issuing a 

warning ticket to the driver can become unlawful if it is 

prolonged beyond the time reasonably required to complete the 

mission.” Illinois v. Caballes, 543 U.S. 405, 407-8 (2005). 


	 Over a twenty minute period, Trooper Fisk had no intention 

of issuing a ticket for the exhaust violation, and did nothing to 

complete that mission. He admittedly was holding the car and 

occupants for Agent McLaughlin to arrive.
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	 	 b.	 The was no reasonable suspicion to stop the 	 	
	 	 	 car for drug activity.


	 The trial court found Trooper Fiske's twenty minute 

detention was supported not by the loud exhaust, but based on 

the officers' reasonable and articulable suspicion of drug 

activity. The court erred in finding such a basis to support the 

stop and detention.


	 "A stop is justified when an officer's assessment of the 

existence of specific and articulable facts indicating a possible 

violation of law or a public safety risk is objectively reasonable 

considering the totality of the circumstances." State v. Connor, 

2009 ME 91, ¶ 10, 977 A.2d 1003. 


	 Officers may not justify investigatory stops based on mere 

“inarticulate hunches.” Terry, 392 U.S. at 22. This is a mere 

hunch case.


	 The officers lacked reasonable suspicion the car or 

occupants were engaged in illegal drug activity. The only 

information known to the officers at the time was the driver, a 

known drug user, was renting vehicles for a day, putting several 

hundred miles on them, and returning them. The officers had 

no information the driver was selling or picking up drugs with 
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the vehicles, or was on a drug run. There was no information 

the driver was involved in drug trafficking. 
4

	 Moreover, the officers did not know whether the driver had a 

legitimate purpose for renting the vehicles and placing lots of 

miles on them. The agents did not know if Calvin worked or 

worked out of state. (Tr. 22). The agents had no information 

where the rented vehicles were traveling, or where the vehicles 

stopped (if anywhere). 


	 Any inference that Calvin was transporting drugs is even 

further attenuated by the fact he was stopped in his personal 

vehicle and not the rented vehicle that raised the agents' hunch 

of illegal activity. The agents had no information that Calvin 

was transporting drugs in the rented vehicles and then 

transferring the illegal drugs into his personal vehicle.


	 Upholding the trial court's finding of reasonable suspicion in 

this case will allow law enforcement officers to stop any vehicle 

driven by known drug users based on a hunch they are 

transporting drugs. 


 On the day of the stop, the agents believed a known drug trafficker 4

Chris was with the driver when he dropped off the rental car. This 
suspicion was quickly dispelled during the stop. Moreover, the agents 
had no basis to believe the driver was transporting drugs for "Chris". 
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	 Therefore the Court should suppress the detention and 

subsequent search of the car and Mr. McLain.


	 

	 VI.	 CONCULSION


	 For all the reasons set forth above, it is respectfully 

requested the Court (1) suppress Mr. McLain's statements to 

law enforcement, and (2) suppress the search of the vehicle and 

Mr. McLain.


Dated: December 11, 2021


	 	 	 	 	 	 Respectfully Submitted,


	 	 	 	 	 	 __________________________

	 	 	 	 	 	 Hunter J. Tzovarras

	 	 	 	 	 	 Bar No. 004429

	 	 	 	 	 	 88 Hammond Street, Ste 321

	 	 	 	 	 	 Bangor, Maine 04401

	 	 	 	 	 	 (207) 941-8443

	 	 	 	 	 	 hunter@bangorlegal.com 
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